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FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


ISSUES PRESENTED 


Appellant, Raymond J. Watson, raises three is- 


sues in this appeal: 

1. Whether any rule which this Court might 
announce in pending cases concerning the absence of crim- 
inality involved in a narcotic addict's possession of 
narcotics for his own use should be applied retroactively 
to addicts! who have been convicted merely for possession 
of narcotics? 

2. If so, whether appellant's guilty plea to 


the charge of possession of narcotics should be set aside 


== 


as involuntary and as based upon a lack of understanding 


of the law in relationship to the facts of his case? 

3. Without regard to the answers tol questions 
(1) and (2), whether appellant's guilty plea was involun- 
tarily and with a lack of understanding of cneselase applic- 
able to facts of his case in view of his belief, at the 
time he negotiated a guilty plea to a charge of possession 
under the Uniform Narcotics Act in return for the Govern- 
ment's agreement to dismiss an indictment under the Harrison 
Act and Jones-Miller Act, that conviction after trial under 
the dismissed indictment would result in a minimum ten- 
year sentence, whereas in fact a panel of this Court had 
already declared the ten-year minimum to be unconstitu- 
tional as applied to addicts convicted of mere possession 
and the Court en banc in effect confirmed that result by 
making all addicts convicted of possession eligible for 
treatment under the Narcotic Addict Rehabilitation Act? 

This case was before this Court on appellant's 
appeal from the sentence entered on his guilty plea. That 
appeal (No. 23986) was dismissed sua sponte by the Court's 
order of May 8, 1970, without prejudice to the filing by 
appellant of a motion in the District Court to withdraw 


his plea. 
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REFERENCES TO PARTIES AND RULINGS 

On October 16, 1970, District Judge Leonard P. 
Walsh in open court denied appellant's motion to withdraw 
his guilty plea under Federal Rule of Criminal Procedure 
32(d) and 28 U.S.C. § 2255. 


STATEMENT OF THE CASE 


On October 20, 1969, appellant, Raymond J. 


Watson, entered a plea of guilty to a violation of 33 
D.C. Code § 402(a), Uniform Narcotics Act (UNA), based 
upon an information which alleged that on May 4, 1967, 

he was found in possession of about 13 capsules containing 
a mixture of 526 milligrams of heroin hydrochloride, 
guinine hydrochloride, manatol and milk sugar. On Jan- 
uary 5, 1970, appellant was sentenced to from three to 
nine years with a court recommendation that any and all 
facilities for drug treatment be administered to hin. 

The present appeal arises out of appellant's subsequent 
motion to set aside his guilty plea as being involuntary 
because not made with an understanding of the law applic- 
able to the facts of his case. 

On May 4, 1967, appellant was arrested while 
walking on the sidewalk by officers who were acting pur- 
suant to a lookout broadcast concerning a robbery suspect. 
While appellant was almost immediately exonerated from 
guilt with respect to the robbery, this did not occur 


Ups 


until he was searched and found to possess 13 capsules 
of here concealed in a cigarette pack in his shirt 
jockete On these facts an indictment was filed (Crim. 
No. 871-67) against appellant alleging violations of 21 


U.S.C. § 174 (Jones-Miller Act) and 26 U.S.C. § 470H(a) 


(Harrison Act). | 

After unsuccessfully attacking this search and 
seizure in a motion to suppress, appellant filed a "Plea 
for Assistance and Counsel."-- In this pleading appellant 
stated that he was "a confirmed drug addict, and my records 
of the United States Courts, and Saint Elizabeths Hospital 
and Lexington Federal Narcotic Hospital, will confirm my 
above statement." He then recited an arrest record con- 
cerning narcotics possession and stated that he had never 
been found to possess more than 16 capsules, nor to be 
implicated in any way with drug trafficking. sppellant 
continued that because he stood "to be tried and possibly 
convicted, and sentenced, to a term of ten years, for only 


using narcotics,” he was "in need of your help for I know 


that I have been mentally disturbed, and I feel that I 


The facts surrounding appellant's arrest are shown in 
the Transcript of August 25, 1967, on i ements motion 
to suppress in Crim. No. 871-67. 


**/ This pro se motion by defendant was ndaces However, 
a@ocket entries in Crim. No. 871-67 indicate that it was 
filed on September 19, 1969. 
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should be civily committed to a hospital for further treat- 
ment." 

On October 15, 1969, District Judge Curren entered 
an order denying appellant's motion. 

Five days later, on October 20, 1969, appellant 
appeared before Judge Walsh to plead to the Harrison and 
Jones-Miller indictment in Crim. No. 871-67. However, in 
view of a bargain made between appellant's appointed counsel 
and the Assistant U.S. Attorney, appellant was not asked 
to plead in Crim. No. 871-67, but instead was asked to plead 
to a new information (Crim. No. 1699-69) charging a violation 
of the UNA ibased upon his May 4, 1967, possession of narcot- 
ics. The fact that the UNA charge was the result of a bar- 
gain between the prosecution and the defendant was made 
evident to Judge Walsh by appellant's counsel's opening 
statement: 

"We withdraw the plea of not guilty heretofore 

entered to the two count indictment and plead 

guilty to the charge of Uniform Narcotics Act, 
possession, which the Assistant United States 

Attorney has just handed me." Transcript of 

October 20, 1969, p. 2. 


In accepting appellant's plea, the Court asked 


him, inter alia, whether any promises “of any kind" had 


been made to induce his guilty plea and appellant replied 
that no such promises had been made. Despite knowledge 
of the plea bargain, the Court made no further inquiries 


of the appellant along these lines; no questions were asked 


ee 


concerning the range of sentencing that appellant believed 
he faced if he stood trial in No. 871-67, as opposed to the 
range of sentencing he faced under the UNA charge. 

On January 5, 1970, the Court sentenced appellant 
to from three to nine years. While thus not ordering appel- 

| 
lant committed under the Narcotic Addict Rehabilitation 
Act, 18 U.S.C. § 4252, the Court did recommend that "any 
* 

and all facilities for drug treatment be administered.” 

Judge Walsh did not indicate his reasons for 
failing to sentence appellant under the NARA. However, 
a letter of May 11, 1970, from his law clerk to appellant, 
entered in the record in Crim. No. 1699-69, states: 

"At the time of sentencing, Judge Walsh was 

aware of your narcotic problem but was un- 

able to sentence you under the Narcotic 

Rehabilitation Act of 1966 because you were 

serving a 220 day sentence for false pre- 

tences and had two prior felony convictions 


-- thus making you ineligible under the 
NARA Act." 


While Judge Walsh was correct in his belief that appel- 


lant's two prior felonies made him ineligible for 


*/ The court's order states that appellant's sentence was 
Eo run concurrently with the one being served in Crin. 

No. 105-65, a prior UNA conviction. However, as the 
"Information as to Previous Convictions" filed by the 

U.S. Attorney on December 10, 1969, indicated, appellant 
had completed serving his sentence in No. 105-65 -- one 
year's confinement beginning on February 26, 1965. Judge 
Walsh undoubtedly intended that See sentence in 
this case would run concurrently with a 220 day misdemeanor 
sentence that he was then serving for violation of 22 D.C. 
Code § 1301, False Pretences. 
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treatment under the NARA as then construed, he erred in 
believing the pendency of appellant's false pretences 

sentence barred commitment under NARA. For it is only 
defendants ‘who are serving felony sentences that are in- 
eligible for NARA treatment, 18 U.S.C. § 4252(f)(3), and 
appellant's then-pending 220 day sentence for false pretences 
Was pursuant to a misdemeanor charge. See 22 D.C. Code § 1301. 
Thus, under the subsequent decision of this Court en banc 

in United States v. Watson, U.S. App. D.C. >» 439 F.2d 
442 (1970), which struck down the two prior felony disqual- 


ifications in the eae appellant would have been eligible 
* 


for NARA treatment. 

Within a few months after entry of his sentence, 
appellant on May 21, 1970, filed a "Motion to Withdrawal of 
Plea of Guilt Pursuant to Rule 32(d)" and a memorandum in 
support thereof under 28 U.S.C. § 2255. In that motion 
and memorandum defendant stated, inter alia, that his con- 
duct was “the product of his mental dependency on narcotics" 
and that his records in Saint Elizabeths and Lexington would 
substantiate his claim that he had been addicted to nar- 


cotics for 19 years. Defendant also stated that his defense 


*/ Although convicted for a violation of the D.C. Code and 
not for a federal offense, appellant was an “eligible of- 
fender" within the meaning of 18 U.S.C. § 4252(f). United 
States v. Carroll, U.S. App. D.C. : F.2d 
(decided October 30, 1970). 
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counsel had informed him prior to entering his plea of guilty 
to the UNA charge that "if I went to trial on the original 


trial and charges, I would receive from ten (10) to forty 


(40) years." 


A hearing was held before Judge Walsh on 
October 16, 1970, with regard to the defendant's motion 
to withdraw his guilty plea, and appellant was represented 
by counsel (not counsel in this appeal). Counsel for 
appellant argued to Judge Walsh that at the time appellant 
was charged under the Harrison and Jones-Miller Acts: 


"s£ convicted on the indictment of this charge, 
he would have served 10 to 4O years on the 
entire indictment. This was explained to him 
by his counsel. Since then the Watson case 

has come down which indicates first of all that 
an addict who was possessing drugs in such 
quantities that the inference is that they were 
intended for his use, could not be held under 
this statute. The Watson case, too, I think, 

a fair reading of it, would indicate that in 
good faith that Mr. Watson's attorney was 

wrong on that occasion; Mr. Watson entered 

the plea because he did possess the drugs, 
although we now know that he had a good defense 
on it. And because of the fact that he was 
facing a 10 to 40 year sentence, which I think 
Your Honor would agree, would be a coercive 
factor." Transcript of October 16, 1970, pp- 2-3- 


Judge Walsh in responding to this argument 


expressed obvious uncertainty concerning the effect of 


the Watson decision upon appellant's motion: 


"the Watson case is, so far as the Court 
is concerned, is a very good case. ‘But 
it is extremely difficult to understand 
what to do." Transcript, p. 5. 

| 
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Then, after first determining that a denial of appellant's 


motion would be appealed to this Court, Judge Walsh denied 
appellant's motion stating: 


"There must be other cases up there. 
And if there is, we will wait to see 
what happens." Transcript, p. 5. 


On the same day the motion to withdraw his plea 


was denied, appellant filed notice of appeal in this case. 


ARGUMENT 


I. A NARCOTIC ADDICT CANNOT BE CONVICTED FOR 
POSSESSION OF THE NARCOTICS THAT ARE 
NECESSARY TO SATISFY HIS ADDICTION. 


In United States v. Watson U.S. App. D.C. 


439 F.2d 442, 452 (1970) (en banc) this Court stated 
that: 


sho Robinson's [Robinson v. California, 

0 U.S. 660 ase deployment of the Eighth 
Fetes as a barrier to California's making 
addiction a crime means anything, it must also 
mean in all logic that (1) Congress either did 
not intend to expose the non-trafficking 
addict possessor to criminal punishment, or 
(2) its effort to do so is as unavailing con- 
stitutionally as that of the California 
legislature. 


The Court did not, however, apply this statement and hold 
that an addict cannot be convicted for possession of 
narcotics for his own use, since it found that Watson 


had not laid a clear basis for an addiction defense in 


*/ The defendant in that case is not related to appellant 
here. 
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the trial court. 439 F.2d at 453-54. The Court reserved 
ruling on the addiction defense issue until it had before 
it a case "beginning at the trial court level, and with 
fact-finding sufficiently close in point of time to the 


events in question as to insure its integrity." 439 F.2d 
at 454. | 


Since appellant in this case pleaded guilty 


to possession of narcotics, this appeal would be an in- 
appropriate vehicle to determine in the first instance 
the issue which was left unsettled in Watson. Consequently 5 


appellant will not here argue the merits of that question. 


There is, however, now pending in this Court 
an appeal which squarely raises the addiction defense 
issue. In United States v. Moore (No. 71-1252) (brief 
for appellant filed on June 14, 1971) review is sought of 
the decision of Judge Sirica that a conceded addict does 
not have the right to introduce evidence of his addic- 
tion to defend against the charge of possessing narcotics. 
If this Court decides in Moore that an addict cannot be 
convicted for possessing narcotics for his own use be- 
cause such conduct does not constitute a crime, that 
rule, if applicable to the circumstances of appellant's 
case, would effectively declare his innocence. For appel- 
lant has consistently alleged and now stands jready to 
prove his status as an addict and the facts soieeies 
his arrest show that he was convicted simply for possessing 


narcotics for his own use. 


= The 


There are two basic issues which this Court must 
resolve to determine whether any rule that it might es- 
tablish in Moore would be applicable to appellant's case: 
first, would such a rule be retroactive; and second, if 


retroactive, would a defendant who has pleaded guilty 


to a charge of pra possession be entitled to in- 
* 


voke that rule. 
II. THE RULE THAT AN ADDICT CANNOT BE CONVICTED 
FOR POSSESSION OF NARCOTICS FOR HIS CWN USE 
MUST BE APPLIED RETROACTIVELY. 

While it is impossible to project the precise 
nature of the rule which might be established in United 
States v. Moore or in any similar case, it is clear thet 
the essence of such a rule would be that an addict cannot 
be punished for possession of narcotics because his con- 
duct lacks essential elements of criminality. Such a 
rule must be applied retroactively. 

This Court's decision as to the retroactivity 
of the rule which it might announce in Moore must employ 
the analysis of the Supreme Court in Stovall v. Denno, 

387 U.S. 293, 297 (1967). In that case the Court articu- 
lated a three-part test for determining whether new rules 
of law should be given retroactive application: (1) what 


is the purpose of the new rule, (2) to what extent have 


=/ Because of the dependent nature of the claims advanced 
here, appellant is filing with his brief a motion to have 
this case argued at the same time as the Moore case. 
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law enforcement authorities relied upon the old rule, 

and (3) what effect would retroactive application of the 

new rule have upon the administration of justice? In 
further refinements of this test, the Court has consistently 
held that the first element, the purpose to be served by 

the rule, is the "foremost factor" determining retroactivity. 
See e.g., Desist v. United States, 394 U.S. all, 249 (1969). 
A. ‘The Purpose of a Rule Decla>ing the Innocence of Addicts 


Convicted of Possession of Narcotics for their Own Use 
Requires Retroactive Application. 


The purpose of any rule for defendants which might 
emerge from the Moore case would be to declare that an 
addict's possession of narcotics for his own use is not a 
crime. Where courts deal "with the kind of conduct that 
cannot constitutionally be punished in the first instance 
* * * * no circumstances call more for the invocation of a 


rule of complete retroactivity." United States v. United 


SO 


States Coin & Currency, __ U.S. ___, ___ 39 U.S.L.W. 4415, 
4417 (decided April 5, 1971). Thus, in the Coin & Currency 
case the Supreme Court announced full retroactivity for its 
earlier holdings in Marchetti v. United States, 390 U.S. 39 
(1968), and Grosso v. United States, 390 U.S. 62 (1968) , 
that the Fifth Amendment wholly absolves gamblers from guilt 


for failure to file, and pay the taxes associated with, a 


=e 
s/f 
tax return concerning their illegal gambling income. 


Any rule which might issue in Moore would have the same 
purpose and effect as the Marchetti-Grosso rule, in that it 
would declare the innocence of previously convicted defendants. 
Thus, the Coin & Currency case requires the retroactive 
application of the Moore rule. 

This Court has within the last two weeks reached 
the same result in a somewhat different context. In United 
States v. Broadus, ___—iU.S. App. D.C. sg _  Fw2d 
(decided June|7, 1971), the Court retroactively applied the 
Supreme Court's decision in Leary v. United States, 395 
U.S. 6 (1969), which extended Marchetti-Grosso to a marihu- 
ana tax POSE and invalidated a guilty plea entered 15 
years earlier, 

Just as Broadus “pleaded guilty to nothing” when 
he pleaded in 1954 to a statute struck down in 1969, Slip 


Op. p. 3, appellant here, assuming a favorable decision in 


*/ Mackey v. United States, _iU.S. > 39 U.S.L.W. 4372 
1971), handed down at the same time as the Coin & Currency 

case is not to the contrary. For while Mr. Justice White 

in announcing the judgment, but not the opinion, of the Court 
in Mackey indicated that the Marchetti-Grosso rule should not 

be applied retroactively, the opinions of five other Justices 
in Mackey all assumed the retroactivity of Marchetti-Grosso. 


**/ One member of the panel in Broadus, Judge Wilkey, dis- 
sented but did not challenge the principle of the retroactive 
application of Leary. 


segues 


pleaded guilty to nothing and deserves the benefit of 


Moore, 


the Moore decision. 

The Coin & Currency case, Broadus and the other 
lower court opinions retroactively applying Marchetti-Grosso 
Leary-Are merely recent examples of the retroactive applica- 
tion of new rules which have the effect of declaring the 
innocence of defendants that were previously convicted. 
Whenever the purpose of a new rule has been to bar prose- 
cutions, it has been applied retroactively. Thus, the Cali- 
fornia courts recognized the retroactivity of the holding in 
Robinson v. California, 370 U.S. 660 (1962), that addicts 
cannot be prosecuted for addiction even after the Supreme 
Court embarked upon the prospective-only application of new 


rules in Linkletter v. Walker, 381 U.S. 618 (1965). 


*/ Most other courts of appeal had anticipated the Coin & 
Currency and Broadus decisions and applied Marchetti-Grosso- 
Leary and similar cases retroactively. United States v. 


Liguori. 430 F.2d 842 (2d Cir. 1970), cert denied, 39 U.S.L.W. 
3480 (May 4, 1971); Meadows v. United States, 420 F.2d 795 
(9th Cir. 1969), cert denied, 39 U.S.L.W. 3479; (May 3, 1971); 
Brooks v. United States, Yee F.2a 425 (5th Cir, 1970) 3 

United States v. Miller, 406 F.2d 1100 (4th Cir. 1969). cr. 
Otey v. United States, 135 U.S. App. D.C. 142, 417 F.2d 559 


(1969). 


x*/ Because of the limited sentences involved, this 
Court had no occasion to consider the retroactive 
application of its similar rule in Easter v. District 
of Columbia, 124 U.S. App. D.C. 33, 361 F.2d 50 
(1966). | 
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See In re Carlson, 64 Cal. 24 70, 410 P.2d 379 (1966). 

In Ashe v. Swenson, 397 U.S. 436, 437 n.1 (1970), 
and Price v. Georgia, 398 U.S. 323, 330-31 n.9 (1970), retro- 
active application was given to the rule applying the Double 
Jeopardy Clause of the Fifth Amendment to bar prosecutions 
by the States, since the purpose of that rule destroyed the 


very basis of the prosecution. See also, Lassiter v. furner, 


423 F.2d 487 (4th Cir.), cert. denied, 400 u.s. 852 (1970); 
Becker v. Nebraska, 310 F. Supp. 1275 (D. Neb. 1970) (holding 


that the extension of the Sixth Amendment's guarantee of a 
speedy trial; to the States must be applied retroactively). 
Even if the rule which this Court might announce in 
United States v. Moore, is conceived in terms of merely 
vitiating one element in the Government's case -- intent 
or mens rea -- it must be applied with full retroactivity. 
For a rule which makes it impossible for the Government to 
prove one of the essential elements of an alleged offense 
has the same purpose and effect as a rule which bars the 
entire prosecution -- the defendant is totally absolved from 
guilt -- and must be applied retroactively. 
Thus, in United States v. Scott, 425 F.2d 55, 
59 (9th Cir. 1970), the court gave retroactive application 
to that part of the Leary decision which struck down the 
presumption that a possessor of marihuana had knowledge of 


its unlawful importation: 


Si 


"T+ follows that of those convicted . . . by the 
use of the presumption, many are innocent of that 
crime. There is no legitimate interest in re- 
fusing relief to those who were not proved guilty, 
whether that relief is sought by direct or by 
collateral attack." ! 


| 
See also United States v. Sorenson, 308 F. Supp. 1268, 1270-71 


(E.D.N.Y. 1970). And in Martone v. United States, 435 F.2d 
609 (lst Cir. 1970), the rule of Turner v. United States, 

396 U.S. 398 (1970), invalidating a similar presumption 
with respect to possessors of cocaine, was given | full retro- 
activity. 

All of the above cases, as well as the position 
which appellant urges here, find a fortiori support in the 
decisions of the Supreme Court which have given full retro- 
activity to condemned in-court practices which "undermined 
'the very integrity of the... process' that decided the 
[defendant's] fate . . .." Witherspoon v. Illinois, 391 
U.S. 510, 523 n.22 (1968). See also Roberts v. Russell, 

392 U.S. 393, 395 (1968); Berger v. California, 393 U.S. 314 
(1969); Doughty v. Maxwell, 376 U.S. 202 (1964), For if 
rules that go only to insuring that some innocent defendants 
will not be convicted because of faults in the trial process 
must be applied retroactively, then surely a rule declaring 
all addicts innocent of the charge of possession of narcotics 
for their own use must be applied etroaee rely The purpose 
of the latter rule goes not merely to the process determining 
guilt or innocence, but rather to the heart of the substantive 


issue of guilt itself. 
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Any lingering doubts concerning the primacy of 
purpose in determining retroactivity and the way in which 
the purpose of the rule in Moore would require retroactive 
application are dissolved by contrasting this case with the 
ones in which the Supreme Court has declared a rule of pro- 
sective-only application. For it is only in cases where the 
purpose oe the new rule was to deter undesirable police 
activity, to provide for more accurate evidentiary proced- 
ures,- or to sae, Wg procedural elements of the trial 
or appellate process that the Court has not given its 
rules full retroactivity. Plainiy, such cases could not 
support the prospective-only application of a rule that an 
addict cannot be convicted for possession of narcotics. 

B. No Considerations of Prior Reliance by Law Enforcement 
Authorities Argue for Prospective-Only Application of a 
Rule Declaring the Innocence of Addicts Convicted of 
Possession of Narcotics for their Own Use. 


The'icircumstances surrounding appellant's arrest 


and conviction in this case negate any inference that he 


*/ Linkletter v. Walker, 381 U.S. 618 (1965); Johnson v. 
New Jersey, 384 U.S. 719 (1966); Fuller v. Alaska, 393 U.S. 80 
(1968); Desist v. United Ha 5e53 394 U.S. 244 (1969); Jenkins 


v. Delaware, 395 U.S. 213 (1969); Kaiser v. New York, 394 
U.S. 280 (1969); Williams v. United States, ___ U.S. >» 39 
U.S.L.W. 4365 (decided April 5, 1971). 


**/ Johnson v. New Jersey, supra, and Stovall v. Denno, 
supra. 
*#**/ Tehan v. Schot, 382 U.S. 406 (1966); Carafas v. LaVallel, 


391 U.S. 234 (1968); De Stefano v. Woods, 392 U.S. 631 (1968); 
Halliday v. United States, 394 U.S. 831 (1969). 
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was engaged in any illegal narcotics activity other than 


possession of narcotics for his own use. Appellant was 
arrested on suspicion of a non-narcotics offence and after 
being searched was found to have 13 capsules of heroin in 
his shirt pocket, substantially less than a day's dosage. 

Under these circumstances, it is clear that there 
could have been no reliance by the police upon existing law 
that would argue for denying appellant retroactive applica- 
tion of a rule barring prosecution of addicts for mere pos- 
session of narcotics. Unlike cases such as Linkletter Vv. 
Walker, supra, or Johnson v. New Jersey, supra, where rules 
detering certain police conduct have been applied prospect-— 
ively, law enforcement authorities could not claim here that 
with foreknowledge of a rule barring prosecution of addicts 
they would have conducted themselves differently and avoided 
the error later perceived by the courts, For in the face 
of a rule barring any prosecution of an addict for mere 
possession of narcotics, there is no alternative course of 
action which the police might have taken to avoid the force 
of that rule. 

The Government has "on several occasions sought 
to assure [this Court] that it never brings a prosecution 
based on the statutory presumption from possession {of 
narcotics] unless the defendant is in fact guilty of a sub- 
stantively more serious crime, such as sale." United States 


v. Watson, Slip op. of panel, issued December 13, 1968, p. 16. 
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Based upon this assertion the Government might argue that it 
has relied in prior cases upon the rule allowing conviction 
of addicts for possession by not fully developing evidence 
of sales, etc., which it might have otherwise introduced at 
an addict's trial. 


This Court has been sceptical of such assertions. 


United States v. Watson, Slip op. of panel pp. 16-17. 


But in any: event, such a reliance argument cannot properly 
be considered in passing upon the argument made by appellant 
here. For in the circumstances of appellant's case, there 
could be no possible contention by the Government that he in 
fact was, or even might have been, guilty of selling or 
trafficking in narcotics. 

If the Government has evidence in other cases con- 
cerning drug dealing by defendants, such evidence would bar 
the invocation of a Moore-type defense in both its prospective 
and retroactive applications. Thus, there are no considera- 
tions of reliance that argue for prospective-only applica- 
tion of Moore. 

C. Considerations as to the Effect of the New Rule Upon 
the Administration of Justice Require Its Retroactive 
Application. 

Appellant is not aware of the number of addicts, 
like himself, presently confined after convictions in this 
Circuit in contravention of the Government "policy" referred 
to above simply on the basis of their possession of narcotics 


for their own use. If the Government is to be taken at its 
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word, presumably cases like appellant's involving circun- 
stances that indicate only possession of narcotics for use 
would be few in number. But in any case, when the purpose 

of a new rule is to declare the innocence as a matter of 

law of previously convicted defendants, it is simply "of 

no consequence” that many prior convictions might be upset 

by a retroactive application of that rule. United States 

v. Scott, 425 F.2d 55, 59 (9th Cir. 1970). Indeed, considera- 
tion of the administration of justice demands retroactive 


application of a rule that declares the innocence of men now 


behind bars. Cf. United States v. Broadus, supra, Slip op. 


Pp. 3. 


* * * * 

The conclusion that a rule barring prosecution of 
addicts for possession must be applied retroactively obtains 
whether that rule rests upon the Constitution, statutory 
construction or simply common law. For the same considera- 
tions which govern the retroactive application of a constitu- 
tional rule govern statutory or common law rules, particu- 
larly when, as here, they effectively declare the innocence 
of previously convicted defendants. Thus, the Supreme Court 
has not limited application of the three-part test for 
determining retroactivity to rules of constitutional limita- 
tion. In Halliday v. United States, 394 U.S. 831, 832 
(1969), applying prospectively the rule of McCarthy v. United 
States, 394 U.S. 459 (1969), which had construed Federal 
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Rule of Criminal Procedure 11, the Court faithfully applied 
the analysis of Stovall v. Denno. 

Moreover, no matter what the legal basis for a 
decision in Moore, it would constitute a recognition that 
the criminal process is inadequate for detering, rehabilitat- 
ing or treating addicts whose only crime is to possess 
narcotics. Appellant Moore in his brief has argued convinc-~ 
ingly that allowing the defense of addiction in a case 
involving only possession would generate more effective 
treatment for addicts and would thereby more effectively 


protect the public safety than the continued employment of the 


criminal process. See Appellant's brief in Moore pp. 103-116. 


These arguments apply equally to addicts presently 
incarcerated for mere possession of narcotics. Appellant 
here, for example, despite the recommendation of Judge Walsh 
that all available facilities be used for treatment, has in 
fact received no treatment for his addiction during the 
almost two years that he has been confined at Lorton and 
Occuquan. Just as Moore and other future addict-defendants 
would benefit from the treatment now available from the 
D.C. Narcotics Treatment Administration and other agencies, 
as Opposed to confinement in a penal institution, so by the 
same token appellant here and other addicts like him who 
have been convicted merely for possessing narcotics for their 
own use would benefit from such treatment. Indeed, throughout 


the course of his case, both before and after tendering his 
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guilty plea, appellant has begged the courts to make treat- 


ment facilities available to him. 


Finally, this Court's decision in Durham v. United 


States, 94 U.S. App. D.C. 228, 240, 214 F.2a 862, 874 (1954), 
which applied prospectively the revised formulation for 
mental criminal responsibility, does not support a prospective- 
only application of any rule which might emerge from United 
States v. Moore. In Durham the Court did not decide that 
insanity was a defense; it merely reformulated a test to 
determine the manner in which a defendant could raise the 
insanity defense and the terms in which the jury should 
apply it. In this regard, the Court's decision in Durham 

is not significantly different from many of the procedural 
decisions that the Supreme Court has applied prospectively 
only. See p. 17, Supra. Moreover, Durham was decided prior 
to the Supreme Court's decision in Stovall setting forth 

an analytical framework for determining questions of prospec- 
tive application, and it cannot therefore serve as a guide 


for the retroactive application of post-Stovall rules. 
| 
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III. APPELLANT'S GUILTY PLEA DID NOT WAIVE ANY 
DEFENSE HE MIGHT HAVE HAD CONCERNING THE 
FACT OF HIS ADDICTION. 

Assuming the retroactivity of the rule which this 
Court might announce in United States v. Moore, appellant's 
plea of guilty to a charge of possession cannot be taken as 
a waiver of a Moore defense in his case. Because appellant 
pleaded guilty to possession of narcotics, despite his addict 
status, prior to this Court's en banc decision in United 
States v. Watson, ___-U.S. App. D.C. __, 439 F.2d 442 (1970), 
he did not make a knowing waiver of any rights that he might 
have developed under that decision and his plea should be 
set aside after any decision in Moore which follows the 
implications of Watson and holds that an addict may not be 
convicted for possessing narcotics for his own use. United 
States v. Broadus, __—sU.S. App. D.C. sg FLAG 
(decided June 7, 1971). 

In' Broadus the defendant pleaded guilty in 1954 to 
possession of marihuana and served his sentence in full. 
In 1963, he was found guilty of Harrison and Jones-Miller Act 


offenses and was sentenced as a second offender based on his 


1954 conviction. Subsequently, the Supreme Court in Leary 


v. United States, 395 U.S. 6 (1969), held that the privilege 
against self-incrimination provided a "complete defense" 

to prosecution under the marihuana tax statute. 390 U.S. 

at 39. After the Leary decision, Broadus for the first time 
raised the issue of the validity of his 1954 plea in 
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attacking his sentence as a second offender. This Court set 
aside that plea on grounds fully applicable to appellant's 
case here: 


"(T]he right at issue here relates to the 
basic validity of the criminal law which Broadus 
admitted violating. He pleaded guilty to a sub- 
stantive offense under a statute subsequently 
held unconstitutional, subject to a complete def- 
ense under the privilege against self-incrimina- 
tion. Thus, in essence, he pleaded guilty to 
nothing. The Government, therefore, does not have 
the usual interest in punishing a man who admits 
committing a crime, and the guilty plea should 
not be allowed to accomplish what the Government 
could not constitutionally accomplish through 
legislation. Moreover, since Broadus asserts a 
right which is a complete defense to prosecution, 
‘we are not faced with an accused's decision to 
plead guilty based on difficult judgments as to 
the strength of the government's case and as to 
the possibility of leniency. * * *'" 


Cf. Otey v. United States, 135 U.S. App. D.C. 142, 417 F.2d 
559 (1969). : 
Other courts of appeal have applied the reasoning 


of Broadus and have held that a guilty plea taken before a 
decision which utterly destroys the basis for the Govern- 
ment's prosecution does not bar a defendant from subsequently 
raising that defense. Meadows v. United States, 420 F.2d 

795 (9th Cir. 1969), cert. denied, 39 U.S.L.W. 3479 (May 3, 
1971); Brooks v. United States, 424 F.2d 425 (5th Cir. 1970); 
United States v. Miller, 406 F.2d 1100 (4th cir. 1969) ; 


| 
*/ The Fourth Circuit has also reached the same result ina 
Somewhat different context. In Lassiter v. Turner, 423 F.2d 
897 (4th Cir.) cert. denied, 400 U.S. 852 (1970), (cont.) 
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United States v. Michael, 426 F.2d 1067 (7th Cir. 1970); 
United States v. Liguori, 430 F.2d 842 (and Cir. 1970), 
cert. denied, 39 U.S.L.W. 3480 (May 4, 1971). 

The Broadus-Meadows line of cases makes absolutely 
clear, therefore, that a defendant, who pleads guilty toa 
charge prior to a change in the law which creates a defense 
that vitiates his conviction, cannot be said to have made 
a knowing waiver of that defense and eo pe motion must 


be allowed to set aside his guilty plea. 


(footnote continued) the defendant in 1965 pleaded guilty 

in a North Carolina court to one charge in response to the 
prosecution's threat that it would revive other nolle prossed 
charges that had been dropped five years earlier. Subsequently, 
in Klopfer v. North Carolina, 386 U.S. 213 (1967), the Supreme 
Court struck down the North Carolina nolle pross procedures 

as being in contravention of a defendant's rights to a 

speedy trial. The court in Lassiter held that the defendant's 
1965 guilty plea was involuntary, since he did not have know- 
ledge of the law applicable to the facts of his case as der- 
ived from the later Klopfer decision. 


*/ The Sixth Circuit reached a contrary result in Graham 

v. United States, 407 F.2d 1313 (6th Cir. 1969), but rested 
its decision solely upon the prospective-only application of 
Marchetti-Grosso. Graham can therefore be taken as over- 
ruled by United States v. United States Coin & Currency, 
U.S. 39 U.S.L.W. 4415 (decided April 5, 1971), see 
pp. 12=13, supra. ae 


**/ Cf. United States v. Gallagher, 94 F. Supp. 640, 642 
E.D. Pa. 1951): 


"[A] person accused of a crime cannot plead guilty 
to an offense which does not exist as a matter of 
law, or cannot vest in the district court jurisdic- 
tion to impose judgment and sentence after a plea 
of guilty is entered to an indictment for a crime 
which does not exist under the laws of the United 
States. 


See also United States v. Harris, 133 F. Supp. 796 (W.D. Mo. 
19 


e 
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The decisions of the Supreme Court in Brady v. 
United States, 397 U.S. 742 (1970), McMann v. Richardson, 
397 U.S. 759 (1970), and Parker v. North Carolina, 397 U.S. 
790 (1970) , which upheld the validity of guilty pleas ren- 
dered in ignorance of later constitutional developments, 
are not to the contrary. : 

In Brady the Court recognized that the waiver of 
rights implicit in a guilty plea, "not only ane be volun- 
tary but must be knowing, intelligent acts done with suffi- 
cient awareness of the relevant circumstances and likely 
consequences," 397 U.S. at 748 -- the basic principle under- 
lying appellant's argument here. The Court, however, upheld 
a guilty plea of the defendant that was entered to avoid 
trial by a jury, which under the applicable sescute had 
exclusive power to order the death penalty, even though 
the Supreme Court subsequently held that Btaate to be an 


unconstitutional burden upon a defendant's exercise of his 


rights to a jury trial. See United States v. Jackson, 390 


U.S. 570 (1968). | 

In deciding Brady the Court did not rest upon any 
general principle that lack of knowledge of subsequent legal 
developments could not rob a guilty plea of its knowing and 
voluntary character. Rather, since Brady in effect bargained 
a plea of guilty in return for a promise by the Government 
not to impose the death penalty upon him, the Court relied 
upon the familiar principle that a guilty plea! is not 
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involuntary even though prompted by the promise of a more 


lenient sentence. 397 U.S. at 749-755. The rationale of 


the Brady case, therefore, in no way stands against the 


argument advanced by appellant here. 

This conclusion is reinforced by the characteriza- 
tion which the Court imposed upon the defendant's argument 
in Brady -- that a guilty plea must be allowed to be with- 
drawn because the defendant's "calculus misapprehended the 
quality of the State's case or the likely penalties attached 
to alternate courses of action." 397 U.S. at 757. Such a 
characterization cannot properly be applied to the argument 
advanced by ‘appellant here, since his misapprehension at 
the time of his guilty plea was not to the "quality" of the 
state's case or to the penalties that he faced, but rather 
went to the more basic issue of whether the conduct with 
which he was charged constituted a crime. 

In McMann the Court upheld a guilty plea prompted 
by a confession, which the defendant at the time he pleaded 
guilty was unwilling to place before a jury for a decision 
on its admissibility under the procedures subsequently con- 
demned in Jackson v. Denno, 378 U.S. 368 (1964). In so 
holding, the Court relied upon the fact that at the time the 
plea was taken known avenues for attacking confessions were 
available and thus defendant's refusal to plead not guilty 
and challenge his confession at trial or on appeal bespoke 
his belief that the State's case against him was too strong 
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| 
or his claims of involuntariness of the confession were too 
weak to allow him to take that course. 397 U.S. at 768-771. 


The McMann decision does not, therefore, speak to 
the kind of issue raised by appellant here; McMann only 


bars attacking guilty pleas on subsequent constitutional 


developments that affect trial tactics. 
The Brady, McMann and Parker decisions have already 


peen distinguished by this and other courts on precisely 
the grounds urged by appellant here: 
‘We are cognizant * * * of language in 

Brady v. United States, 397 U.S. 742 (1970) 
quoted in Judge Wilkey's dissent, which in- 
dicates that rights unknown at the time of a 
guilty plea may nonetheless be waived by that 
pie See also McMann v. Richardson, 397 
U.S. 759 (1970); Parker v. North Carolina, 397 
U.S. 790 (1970). But we decline to /elevate 
that language, written in a context ‘very dif- 
ferent from the one before us now, to the status 
of a per se rule. The general principle, after 
all, has always been that a waiver, to be effect- 
ive, must be an ‘intentional relinguishment or 
abandonment of a known ri ht.' Johnson v. Zerbst, 
304 u.s. 458, 464 38). phasis added.) 
The Brady Court did not say that a guilty plea 
necessarily waives all rights unknown at the 
time of the plea; rather, under the! general cir- 
cumstances of the case before it, the Court created 
an exception to the general principle of nonwaiver. 
The circumstances of our case are substantially 
and relevantly different. 

| 

| 


"ttn this case [unlike Brady, McMann and 
> the defendant] certainly would not have 
pleaded guilty had he known of his right to 
assert the privilege as a complete defense. 


* * * * 


a] 


ST 


*/ Parker v. North Carolina, 397 U.S. 790 (1970), combines 
@lements of both Brady and McMann and does not require 
separate discussion. 
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United States v. Broadus, supra, Slip op. pp. 3-4. See 
also United States v. Wells, 430 Fed. 2d 225, 229 (9th 
Cir. 1970); United States v. Liguori, 430 F.2d 842 

(2a. Cir. 1970), cert. denied, 39 U.S.L.W. 3480 (May 4, 
1971). 

Should this Court in United States v. Moore 
decide that addicts may not be convicted for possessing 
narcotics, the appellant would as a substantive matter be 
innocent of the crime charged. It would in those circum- 
stances be a manifest injustice to allow such a plea to 
stand. See United States v. Woodward, 426 F.2d. 959, 964 
(3d Cir. 1970). 

IV. APPELLANT'S PLEA SHOULD BE SET ASIDE AS 

INVOLUNTARY AND FOR FAILURE OF THE LOWER 

COURT TO COMPLY WITH RULE 11 EVEN IF THIS 
COURT SHOULD DECIDE THAT ANY RULE IT MIGHT 
ANNOUNCE CONCERNING DRUG ADDICTION AND 
CRIMINALITY FOR POSSESSION MUST BE APPLIED 
PURELY PROSPECTIVELY. 

Putting aside any future rule of law that this 
Court might announce in United States v. Moore, appellant's 
plea of guilty was not made, as will be shown below, with 
an understanding of the law applicable to the facts of his 
case and therefore was not entered understandingly and 
voluntarily. Appellant is therefore entitled to withdraw 
his guilty plea and to plead again to the charge of posses- 


sion of narcotics. 


*/ "{T]he truth of defendant's claim of innocence may provide a 
basis for a finding that the guilty plea was not entered intel- 
ligently or that withdrawal of the plea is necessary to correct 
manifest injustice." 
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However, appellant has never denied that he in 
fact possessed the narcotics found upon hin, and he does 


not desire to withdraw his guilty plea unless this Court 


should hold that an addict cannot be convicted for simply 


possessing narcotics. For only in those circumstances 
would appellant not in fact be guilty of any offence to 
which he might be required to plead after the withdrawal 
of his guilty plea on the Uniform Narcotics Act. charge. 
Accordingly, appellant asks that his argument on 
this point be considered by the Court only if it should 
nold in United States v. Moore or a similar cage that an 
addict cannot be convicted for possessing eres It 
should be stressed that appellant's argument on this point 
does not depend upon the retroactivity of any rule which 
might be enunciated in the Moore case, since upon the with- 
drawal of his guilty plea appellant would have: ithe oppor- 
tunity to take advantage of a favorable decision in Moore 
even if this Court decides to apply that decision prospect- 


| 
ively only. 


* * * * 

As a background for understanding the argument 
made in this point it is necessary to set out a chronology 
of events bearing upon the voluntariness of appellant's 
guilty plea: : 

On December 13, 1968, a panel of this Court in 


United States v. Watson, Supra, determined that the ten year 


——— 
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minimum sentence provided for second offenders under 

21 U.S.C. § 174 and 26 U.S.C. § 4704(a) constituted cruel 
and unusual punishment under the Eighth Amendment when 
applied to addicts who were found guilty only of possession 
of narcotics. 

In May, 1969, the decision of the panel was vacated 
and Watson was set for argument en banc. 

On October 29, 1969, the appellant pleaded guilty 
to the charge of violation of the Uniform Narcotics Act 
(UNA) possession, in return for the Government's with- 
drawal of an indictment under 21 U.S.C. § 174 and 26 U.S.C. 
§ 4704(a). 

On May 28, 1970, appellant filed a pro se motion 
to withdraw his guilty plea in which he alleged inter alia 
that prior to his guilty plea his counsel had told him 
"if I went to trial on the original trial and charges I 
would receive from ten (10) to forty (40) years" and thus 
that he pleaded guilty to the UNA charge to avoid a ten year 


minimum sentence. 


On July 15, 1970, this Court rendered its en banc 


decision in United States v. Watson, supra, which, while not 
speaking directly to the holding of the panel in that case, 
held that it was a violation of equal protection for drug 
addicts with two or more offenses to be denied treatment for 
addiction under the Narcotic Addicts Rehabilitation Act, 

18 U.S.C. § 4252 (NARA). Accordingly, like the panel's 
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decision in Watson, the Court en banc in effect invalidated 
the ten year minimum sentence for third offenders, like 
appellant, in that it made treatment available to then, 

On October 16, 1970, appellant appeared before 
Judge Walsh for a hearing on his motion to withdraw his 
guilty plea, and argued that the Watson decision required 
setting aside his plea. Judge Walsh denied that motion 
without a hearing concerning appellant's understanding of the 
sentence he thought he faced under the Harrison and Jgones- 
Miller Acts when he bargained a plea to the UNA charge. 

Accepting appellant's allegations as true, which 
the Court must do in view of the failure of the court below 
to hold any hearing upon them, it is clear that appellant 
pleaded guilty to a charge under the UNA because he erron- 
eously believed that to plead not guilty and face trial on 
the Harrison Act and Jones-Miller Act charges might result 
in his being sentenced to a mandatory ten year nino under 
those statutes. In so pleading, appellant forfeited his 
opportunity to raise a Watson-type defense at trial and to 
make any appellate or collateral attacks upon the denial of 
his motion to suppress. See pP-3-4, supra. Compare, 
Whiteley v. Warden, _ U.S. ___, 39 U.S.L.W. 4339 (decided 
“March 29, 1971). 


Since a panel of this Court in Watson had already 


declared the ten year minimum to be unconstitutional and 


since the Court en banc in the same case subsequently held 


- 33 - 


that addicts with two prior convictions were eligible for 
* 


treatment under the NARA, it is clear that appellant's 
plea was not rendered with an understanding of the law 
applicable to the circumstances of his case. Accordingly 
his plea was not voluntary. See McCarthy v. United States, 
394 U.S. 459, 466 (1969: 


"\ q@efendant who enters such a plea simultaneously 
waives several constitutional rights, including 
his privilege against compulsory self-incrimination, 
his right to trial by jury, and his right to con- 
front his accusors. For this waiver to be valid 
under the Due Process Clause, it must be 'an 
intentional relinquishment or abandonment of a 
known right or eal Johnston v. Zerbst, 
304 U.S. 458, 464 (1939). Consequently, i: a 
defendant's guilt is not equally voluntary and 
knowing, it has been obtained in violation of 

due process and is therefore void. Moreover, 
because a guilty plea is an admission of all the 


*/ This Court has already retroactively applied the sent- 

encing rule of the en banc decision in Watson to defend- 

ants whose appeals were pending at the time of that decision. 

Fuller v. United States, U.S. App. D.C., ee 

(decided July 13, 1970); United States v. Gaines, 

U.S. App. D.C. _ > Fed. 2d _—s (decided August 27, 

970). United States v. Yarber, Nos. 71-1127, 71-1128 

(appellant's brief filed May 10, 1971), presents the issue 

whether the Watson sentencing rule applies to defendants 

whose convictions were final prior to Watson. However, in 

view of the Supreme Court's abandonment of the Linkletter 

v. Walker, supra, rule that the appropriate date for de- 

termining retroactivity is based upon the pendency of a 

ease on direct appellate review, see @.g. Johnson v. New 

Jersey, supra, the retroactive application of Watson 

in Fuller and Gaines would seem to presage the result 

in Yarber of full retroactivity for Watson. 
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elements of a formal criminal Coarse it cannot 

be truly voluntary unless the defendant posses- 

ses an understanding of the law in relation to 

the facts." (footnotes omitted).*/ | 
In these circumstances, it would be a "manifest injustice” 
within the meaning of Rule 32(d) to allow the plea to stand. 
United States v. Cody, 438 F.2d 287, 289 (8th Cir. 1971). 

When a defendant pleads guilty to what he believes 
is a lesser charge because of his misapprehension as to the 
validity or the extent of punishment of a "greater charge” 
which the prosecution has agreed to dismiss in return for 
his guilty plea, the plea must be set aside. Thus in Grant 
v. United States, 424 F.2d 273 (5th Cir. 1970), a guilty 
plea was set aside as involuntary where the prosecutor 
erroneously told defendant that he could be sentenced to 75 
years under consecutive sentencing on individual counts and 
defendant then agreed to plead guilty to only one count. 
See also, Lassiter v. Turner, 423 F.24 897, 900 | 
(4th Cir.), 400 U.S. 852 (1970). (p. 24 n., supra), 
United States v. Paglia, 190 F.2d 4s (2a Cir. 1951); 
Stephen v. United States, 426 F.2d 257 (5th cir. 1970); 
United States v. Tateo, 214 F. Supp. 560 (S.D. N.Y. 1963). 

Supporting this line of authority are the many 


other cases striking down guilty pleas where the defendant 


*/ The prospectivity of the Court's ruling in United States 
Vv. McCarthy, see Halliday v. United States, 394 U.S. 831 
(1969), does not affect appellant's argument here, since his 
plea was taken after McCarthy. 
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pleaded in circumstances showing a clear misapprehension of 
the law governing his sentencing. Thus, guilty pleas have 
been set aside where the defendant is unaware of the maximun 
sentence that he faces in pleading guilty, Smith v. United 
States, 321 F.2d 954 (9th Cir. 1963), where the defendant 
pleads in ignorance of the fact that he may be confined for 
an indeterminate number of years under the Youth Correction 
Act, Pilkington v. United States, 315 F.2d 204 (4th Cir. 
1963); Carter ve United States, 113 U.S. App. D.C. 123, 306 
F.2d 283 (1962), where the defendant pleads under the mis- 
apprehension that his sentence can be served concurrently 
with an existing sentence, Luckman v. Burke, 299 F. Supp. 
488 (E.D. Wisc. 1969); Myers v. United States, 319 F. Supp. 
326 (C.D. Calif. 1970), or where a defendant pleads in ig- 
norance of his ineligibility for parole, Harris v. United 
States, 426 F.2d 99 (6th Cir. 1970), and cases cited 


therein. 


*/ See Curtis v. United States, A.2d (D.C. App. 
0. 5156, decided August 14, 1970) interpreting Carter 
in accordance with Pilkington. 


mz, The Sixth Circuit in Harris cited cases in the First, 
hird, Fifth and Ninth Circuits in accord with its decision. 
See also Jenkins v. United States, 420 F.2d. 403 (10th Cir. 
1970) in accord. Only this Circuit now proclaims a contrary 
rule. See Smith v, United States, 116 U.S. App. D.C. Lou, 
324 F. 24 436 (1963) cert. denied 376 U.S. 957. Smith, 
having been decided before the amendment of criminal Rule 

11 in 1966, which explicitly requires the judge to explain 
the consequences of the defendant's plea prior to accepting 
it, is now of very questionable validity. (cont. ) 
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Thus, appellant's plea to the UNA charge based 
upon a bargain by the prosecution to dismiss the Harrison 
Act and Jones-Miller Act charges was invalid, since he 
erroneously believed that he faced a minimum ten-year me 
ence on the Harrison Act and Jones-Miller Act charges. - 

The above facts, standing alone, show that appel- 
lant's plea was involuntary. But an additional factor in 
the circumstances of his case requires setting aside his 
plea. For with full knowledge of the fact that the plea 
to the UNA charge was being entered in return for a bargain 
to drop other charges against the appellant, see p. 5> 


supra, the trial judge failed to enquire into the nature of 
| 


(footnote continued) This Court's decision in United States 
v. Sambro, U.S. App. D.C. 5 Fed. 2d. (decided 
April 2, 1971), which held that a defendant's faitlure to 
understand the consequence of deportation would not invalid- 
ate his plea, does not detract from the argument made here 
nor sustain the Smith case. For here the invalidation of 
the 10 year minimum and in Smith ineligibility for parole, 
were aspects of vital concern to every defendant pleading 
guilty, whereas in Sambro the consequence of deportation was 
one which attached to only a few defendants. Thus, it may 
well have been appropriate in Sambro to allow the accept- 
ance of a plea without requiring the judge to determine 
whether the defendant before him was one of those few people 
who might be deported because of his plea. 


Whether appellant's misunderstanding was based solely upon 
is counsel's failure to appreciate the significance of the 
Watson decision or, as seems more likely, derived from the 
Government attorney's focus in the plea bargaining discus- 
sions upon the asserted ten year minimum can a be deter- 
mined after a hearing. See Briscoe v. United tates, 129 


U.S. App. D.C. 146, 391 F.2a 984 (1968). | 
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that bargain and thus let pass the opportunity to correct 
the fundamental misconception underlying appellant's plea. 
The trial judge's acceptance of the guilty plea 
under these circumstances was inconsistent with controlling 
authority in this Circuit and constituted a violation of 
Rule 11 requiring that the plea be set aside. 
"If the defendant has decided to admit his guilt 
because of a commitment from the prosecution, it 
is essential for the validity of his plea that he 
have a full and intelligent understanding of the 
nature and extent of that commitment. To fulfil 
the requirements of Rule 11 and ensure that a plea 


is made only ‘after proper advice and with full 


understanding of the consequences,’ the trial judge 
must _ make certain that the defendant has made a 


knowing appraisal of the alternatives open to 
him.” eapbasis suppii ed) 
Scott v. United States, 135 U.S. App. D.C. 377, 387, 419 
F.2d. 264, 274 (1969) (Opinion of Judge Bazelon). See also 
Opinion of Judge Wright, 135 U.S. App. D.C. at 392, 419 
F.2d at 279: 
"It is clear that if the judge takes his role under 
Rule 11, Federal Rule Criminal Procedure, seriously 


he must enquire into the circumstances of the 
bargaining between the prosecution and the defend- 


The Court's decision in Scott on this point is 
fully in accord with the recent American Bar Association 
study on guilty pleas, ABA Project on Minimum Standards for 
Criminal Justice, Pleas of Guilty, Approved Draft 1968 
§ 1.5 (p. 8), as well as decisions of other federal courts 


of appeal, Bailey v. Macdougall, 392 F.2d 155 (4th Cir. 1968) , 


cert. denied, 393 U.S. 847; Jones v. United States, 423 F.2d 
252, 256 (9th Cir.), cert. denied, 400 U.S. 839 (1970). 
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CONCLUSION | 
If this Court rules in United States ve Moore or 
any other case that an addict cannot be convicted for mere 
possession of narcotics, it should apply that rule retro- 


actively, allow defendant to withdraw his guilty plea, and 
remand his case for a hearing limited to the nature of his 
status as an addict. If the Court, on the other hand, 
decides that the rule in United States v. Yoore 11s not to 
be retroactively applied or that defendant's guilty piea 
prevents him from receiving the benefit of a retroactive 
application of that rule, this case should be remanded to 
the District Court for a hearing to determine whether 
appellant's guilty plea was based upon an erroneous con- 
ception of the nature of the minimum sentence which he 
faced under the Harrison Act and Jones-Miller Act indict- 


ment, and, if so, appellant should be allowed to replead 


and thereby to raise the defense of his status as an addict. 
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ISSUE PRESENTED * 


In the opinion of appellee, the following issue is pre- 
sented: 

Whether the trial court properly denied appellant’s 
post-sentence request to withdraw his guilty plea to a 
Uniform Narcotie Act violation when the sole basis for 
withdrawal was the allegedly favorable language in Watson 
v. United States, decided by this Court nine months after 
his plea was entered. 


* This case was previously before this Court on appellant’s appeal from 
the judgment entered on his guilty plea. That appeal, No. 23,986, was dis- 
missed on May 8, 1970, without prejudice to the filing of a motion to with- 
draw his plea in District Court. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 71-1053 


Unrrep States or America, Appellee, 
v. 


Raymonp J. Watson, Appellant. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On July 17, 1967, an indictment was filed in Criminal Case 
No. 871-67 charging appellant in two counts with violations 
of the federal narcotics laws, viz., 26 U.S.C. § 4704(a) and 
21 U.S.C. § 174. On October 20, 1969, before the Honorable 
Leonard P. Walsh, appellant pleaded guilty to an informa- 
tion charging possession of narcotics under 33 D.C. Code 
§ 402(a). On January 5, 1970, appellant was sentenced as 
a second offender * to three to nine years’ imprisonment 
Appellant’s appeal from that judgment was dismissed by 
this Court on May 8, 1970, without prejudice to appellant’s 


1 The Government filed an information which showed that in Criminal Case 
No. 105-65 appellant had pleaded guilty to a violation of 33 D.C. Code §.402 
(a) on February 4, 1965, and had been sentenced to one year in jail on 
February 26, 1965. 


7On the same day as the sentencing, the indictment in Criminal Case No. 
871-67 was dismissed. 


(1) 


2 


filing a motion in District Court to withdraw his plea. 
United States v. Watson, No. 23,986. He filed such a mo- 
tion, and after a hearing on October 16, 1970, Judge Walsh 
denied appellant’s motion to withdraw his plea. This 
appeal followed. 


The Guilty Plea 


On October 20, 1969, appellant indicated to the court 
that he would plead guilty to an information charging a 
violation of 33 D.C. Code § 402 (a), the Uniform Narcotic 
Drug Act (hereinafter cited as UNA) (Tr. P. 2).* The 
court then personally interrogated appellant concerning 
the plea (Tr. P. 2-4). Appellant affirmed that he knew 
that he had a right to a jury trial and a right to confront 
the witnesses against him and that by pleading guilty he 
would forfeit those rights (Tr. P. 2-3). Appellant was 
advised by his own counsel and by the court that the pos- 
sible maximum penalty under the UNA was ten years (Tr. 


P. 3). Appellant stated that he was pleading guilty because 
he was guilty and that he had received no threats or 
promises relative to his plea (Tr. P. 3-4). 


The Hearing on the Motion to Withdraw the 
Guilty Plea 


At the hearing on October 16, 1970, appellant did not 
contend that his plea was involuntary or coerced, nor did 
he allege that he was ignorant or misguided when he 
pleaded. The sole basis for his request to withdraw his 
plea was that Watson v. United States,s decided nine 
months after appellant pleaded guilty, discussed a pos- 
sible defense to federal narcotic prosecutions which, he 
contended, would apply to him (Tr. M. 2-3). Appellant 
requested the court to permit withdrawal of his plea and 
to set a hearing date for a ‘“‘motion to dismiss the indict- 
ment’’ (Tr. M. 3). The court denied appellant’s motion 


3<¢Tr, P?’. signifies the transcript of the plea on October 20, 1969. ‘‘Tr. 
M?’’. signifies the transcript of the motion to withdraw the plea on October 
16, 1970. 


4141 U.S. App. D.C. 335, 439 F.2d 442 (1970) (en banc). 
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(Tr. M. 5) on the ground that ‘‘defendant was fully ad- 
vised by his counsel of the consequences of his entering a 
guilty plea and that defendant voluntarily and intelli- 
gently entered his plea of guilty.’’* 


ARGUMENT 


The trial court properly denied appellant’s 
request, made after sentencing, to withdraw 
his guilty plea when the only reason proffered 
to the court for the withdrawal was the alleg- 
edly favorable language in Watson v. United 
States, decided nine months after appellant’s 
plea. 


(Tr. P. 1-6; Tr. M. 1-6) 


Appellant contends that the trial court erred in refusing 
to allow him, after sentencing, to withdraw his guilty plea. 
He advances two arguments which he claims require such 
withdrawal. First, appellant relies on certain language in 
Watson v. United States, supra, which was decided several 
months after his plea was entered, and on the hoped-for 
holding in another case, United States v. Moore, No. 71- 
1252, which is still pending before this Court and has yet 
to be decided. He contends that he should be allowed to 
plead anew in light of these two cases. As an alternative 
theory, appellant claims that, aside from any rule which 
may be established in the future by Moore, his plea was 
somehow involuntary because it was allegedly made with- 
out an understanding of the law applicable to his case. 
Both arguments, we submit, are meritless. 


A. Appellant’s guilty plea to a UNA viola- 
tion in October 1969 was an intelligent, 
voluntary, knowing judgment to accept 
punishment for possession of narcotics un- 
der the UNA rather than to proceed to 
trial on two pending federal narcotics in- 


5 Order of October 16, 1970, filed January 11, 1971. 
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dictments, under which appellant faced a 
mandatory ten-year minimum sentence if 
convicted. 


Appellant, if we understand his argument, contends * 
that regardless of the possible decision in United States v. 
Moore, supra, concerning the issues initially framed in 
Watson, and regardless of the retroactivity vel non of 
Moore, his plea of guilty to the UNA charge was involun- 
tary and should be set aside under Fen. R. Crim. P. 32 (d). 
However, appellant quickly retreats from this position by 
urging this Court to consider this argument only if Moore 
should hold that ‘‘an addict cannot be convicted for pos- 
sessing narcotics.’’’ Although appellant insists otherwise, 
his argument here is in fact similar to that raised elsewhere 
in his brief, 7.e., that he should be able to reexamine his 
decision to plead guilty to a UNA violation in light of 
certain dicta in Watson, which was decided nine months 
after entry of his plea. For it is clear, we submit, that there 
can be no valid claim that appellant’s plea was involuntary 
in any sense of the word when it was taken on October 20, 
1969. 

Appellant had been indicted for violations of 26 U.S.C. 
§ 4704(a) and 21 U.S.C. § 174. As a second offender ® he 
faced a mandatory ten- to forty-year sentence if convicted 
under 21 U.S.C. §174. Appellant’s claim that his plea to 
the UNA charge was involuntary ‘‘since he erroneously 
believed that he faced a minimum ten-year sentence’’® is 
therefore totally without merit because he did in fact face 
that penalty. Likewise, appellant’s innuendos” that the 
trial court, appellant’s trial counsel and the prosecutor 


© Appellant’s brief at 29, 
7 Id. at 30. 


5 The docket in Criminal No. 938-53 shows that appellant pleaded guilty on 
October 19, 1953, to a violation of 21 U.S.C. $174 and 26 U.S.C. § 2554(a) 
(the predecessor of 26 U.S.C. § 4705(a)). He was sentenced to one to three 
years on each count and ordered to pay a $100 fine on October 30, 1953. 


° Appellant’s brief at 36 (emphasis added). 
20 Td, at 33-37. 
22 Appellant is, of course, represented by different counsel on appeal. 
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allowed appellant’s ‘‘misconception’’ concerning possible 
punishment under section 174 to go uncorrected is also 
completely unwarranted. The simple fact is that there was 
no misconception whatsoever. Appellant was facing a ten- 
to forty-year sentence if convicted under section 174. 

What appellant fails to recognize, or chooses to ignore, 
is that the en banc decision in Watson was still many 
months in the future when appellant pleaded. In addition, 
the panel decision in Watson, decided December 13, 1968, 
had been vacated in April 1969 when the case was set for 
en banc consideration and was therefore of absolutely no 
precedential value when appellant pleaded guilty in Octo- 
ber 1969. In light of the evidence against him and the 
law as it existed then—and, for that matter, as it exists 
today—appellant made a judgment, eminently reasonable 
in light of the punishment that lay ahead if he was con- 
victed on the charges in the indictment, to plead guilty to 
a lesser charge under the UNA. By virtue of that plea, 
appellant assured himself the relatively lenient maximum 
penalty of ten years’ imprisonment rather than a manda- 
tory minimum of ten and a possible maximum of forty 
years. 

Of course, it is beyond question that a plea of guilty to 
a lesser offense is in no sense involuntary or coerced simply 
because it was, in part, motivated by fear of substantial 
punishment under the original indictments. The Supreme 
Court has recently remarked: 


That he would not have pleaded except for the opportunity 
to limit the possible penalty does not necessarily demonstrate 
that the plea of guilty was not the product of a free and 
rational choice especially where the defendant was represented 
by competent counsel whose advice was that the plea would 
be to the defendant’s advantage. . . .” 


Appellant’s only claim of involuntariness in his plea is 
that he lacked the prescience to foresee what this Court 
would discuss in Watson and might (or might not) possibly 


12 North Carolina v. Alford, 400 U.S. 25, 31 (1970). 
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hold some day in Moore.“ Appellant has no argument, nor 
do we understand him to be making one, that he did not 
possess heroin on the date alleged,“ that he misunderstood 
the punishment he faced under the UNA, that he misunder- 
stood the nature of his plea, or that he was somehow un- 
aware of the rights he was forfeiting by pleading guilty. 

We submit, therefore, that aside from appellant’s claim 
that Watson somehow affects his right to withdraw his 
plea, he has no basis whatsoever for seeking to withdraw 
his plea of guilty under the governing standards of Fen. R. 
Crim. P. 32 (d). 


B. There was no reason whatsoever, on the 
basis of the law relative to withdrawal of 
guilty pleas, the facts proffered to the 
court concerning appellant’s plea, and the 
scope of Watson, for the court to permit 
appellant to withdraw his guilty plea. 


In seeking withdrawal of a guilty plea, appellant faces 
a not insignificant burden. Under Fen. R. Crim. P. 32 (d)*® 
it is clear that appellant’s motion was addressed to the 
sound discretion of the court,* and since it followed the 
imposition of sentence, he was obliged to carry a heavy 
burden of showing ‘‘manifest injustice.” ** A determina- 


13 See United States v. Broadus, D.C. Cir. No. 23,538, decided June 7, 1971 
(petition for rehearing pending), slip op. at 6 (dissenting opinion of Wilkey, 
J.). 


14In his brief at page 30 appellant continues to admit, as he has throughout 
the proceedings, that ‘‘he in fact possessed the narcotics.’’ 


15 Rule 32 (d) provides: 

A motion to withdraw a plea of guilty or of nolo contendere may 
be made only before sentence is imposed or imposition of sentence is 
suspended; but to correct manifest injustice the court after sentence 
may set aside the judgment of conviction and permit the defendant to 
withdraw his plea. 

316 United States v. Sambro, D.C. Cir. No. 23,875, decided April 2, 1971, slip 
op. at 3; Everett v. United States, 119 U.S. App. D.C. 60, 336 F.2d 979 
(1964). 


17 E.9., Davenport v. United States, 122 U.S. App. D.C. 344, 353 F.2d 882 
(1965); United States v. Mainer, 383 F.2d 444 (3d Cir. 1967). The reason 
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tion on the motion should not be disturbed upon appeal in 
the absence of a clear abuse of discretion.** In the case at 
bar the District Court was given no valid, compelling 
reasons, amounting to a showing of ‘‘manifest injustice,”’ 
to necessitate withdrawal of appellant’s plea. There were 
no facts proffered to the court to indicate that appellant’s 
plea, when made, was in any sense coerced, involuntary or 
misunderstood. 

At the hearing on the motion to withdraw the plea, the 
only arguments presented to the court concerned the al- 
leged change in the law occasioned by Watson. We submit 
that a proper reading of Watson clearly shows its inappli- 
eability to appellant and those similarly situated. 

First, an extremely salient fact concerning appellant is 
that he pleaded guilty to a charge under the UNA, an 
entirely different statute from the federal narcotics statutes 
scrutinized in Watson. Assuming arguendo that Watson 
adumbrated a change in the law relative to a possible de- 
fense to prosecution under the federal statutes, it said noth- 


ing whatever about prosecutions under the UNA. There 
are significant differences between the local and federal 
statutes. Unlike 26 U.S.C. §§ 4704 (a) and 4705 (a) and 
21 U.S.C. § 174, the UNA specifically prohibits the posses- 
sion of narcotics.” Thus the discussion in Watson of 
whether Congress intended to include the non-trafficking 
addict possessor of narcotics within the reach of the federal 


for the different standards is set forth in Kadwell v. United States, 315 F.2d 
667, 670 (9th Cir. 1963) : 


[I]f a plea of guilty could be retracted with ease after sentence, the 
accused might be encouraged to plead guilty to test the weight of 
potential punishment, and withdraw the plea if the sentence were un- 
expectedly severe. The result would be to undermine respect for the 
court and fritter away the time and painstaking effort devoted to the 
sentencing process. [Footnote omitted.] 


18 B.g. Meyer v. United States, 424 F.2d 1181 (8th Cir. 1970); Ford v. 
United States, 418 F.2d 855 (8th Cir. 1969). 


19 33 D.C. Code § 402 (a) provides: 


It shall be unlawful for any person to manufacture, possess, have 
under his control, sell, prescribe, administer, dispense, or compound any 
narcotic drug, except as authorized in this chapter. 
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statutes,” which do not in terms prohibit possession, is not 
relevant under the UNA.” In addition, under the UNA 
there exists no statutory ten-year mandatory minimum 
sentence. The absence of such a provision greatly attenu- 
ates any claim of cruel and unusual punishment (if indeed 
that is what Watson was all about, which we doubt). Fur- 
thermore, one court in this jurisdiction, in a prosecution 
initiated subsequent to Watson, has specifically held that 
the Eighth Amendment does not bar prosecution of a non- 
trafficking addict for the mere possession of narcotics under 
33 D.C. Code § 402 (a).” 

The actual holding of Watson was very narrow. This 
Court held that a narcotic addict with two previous felony 
convictions is still eligible for sentencing under Title II of 
the Narcotic Addict Rehabilitation Act, 18 U.S.C. § 4251 
(f£) (4), if the two previous convictions were, in effect, for 
the mere possession of heroin. The opinion concluded that 
“the two-prior-felony disqualifying exclusion of Title II, as 
applied to appellant [Watson] on these facts, is unconsti- 
tutional under the concept of equal protection embodied in 
the Due Process Clause of the Fifth Amendment.” * 

In any event, the Watson case itself can be of no benefit 
to appellant because the issues framed there were mani- 
festly meant to be resolved in cases prosecuted after July 
15, 1970, the date of the Watson opinion. In part ITI of the 
opinion™ this Court discussed whether a non-trafficking 
addict possessor could be prosecuted under 26 U.S.C. 
§ 4704 (a) and 21 U.S.C. §174 in light of the holding in 
Robinson v. California,* which barred prosecution for the 


20 Watson v. United States, supra, 141 U.S.App.D.C. at 345-346, 439 F.2d 
at 452-453. 


22 In enacting a statute of local application for the rehabilitation of addicts, 
Congress made it clear that substantive criminal laws apply equally to addicts 
and non-addicts alike. See 24 D.C. Code § 601 (1967). 


22 United States v. Williams, D.C. Super. Ct. Crim. No. 28001-70, opinion 
of Belson, J., March 4, 1971. See also Wheeler v. United States, 276 A2a 
722 (D.C. Ct. App. 1971). 


23 141 U.S. App. D.C. at 350, 439 F.2d at 457. 
24 Td. at 344-347, 439 F.2d at 451-454. 
25 370 U.S. 660 (1962) . 
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status of being addicted as cruel and unusual punishment. 
Nothing in part III of the opinion, however, is the law of 
the case. It states no rule of law for immediate application; 
but only raises questions for future resolution im a more’ 
appropriate factual context. The Watson Court specifieally 
eschewed resolution of those questions, stating: 


We think that definite rulings with respect to them [the 
federal narcotics laws as applied to ‘non-trafficking addicts] 
cannot meaningfully be made on sucha record, and are more 
properly to be left to the orderly processes of adversary litiga- 
tion beginning at the trial court level, and with fact-findmg 
sufficiently close in point of time to the events in question as to 
assure its integrity. That is the only way we know of whereby 
judicial, as distinct from legislative, relief, at both the trial 
and intermediate appellate levels, may be sought by the non- 
trafficking addict from the rigors of eriminal prosecution under 
the existing federal narcotics statutes.” 


The whole thrust of Watson is that the defense ef addiction 
—assuming that it is a legitimate and acceptable defense— 
must be raised and properly developed at the ‘trial level. 


The Court stated in Watson: 


[I]t is vital that a person charged under these statutes who 
defends on these grounds should do so clearly and unequivo- 
cally in the trial court, to the end that a record can ‘be made 
of the facts upon which they rest.2” - 


We submit that Watson, as it applies to the purported 
defense of addiction, is clearly prospective and shonld have 
no effect on-cases tried prior to July 15, 1970. 

In a sense Watson is doubly prospective. It does not 
state, but merely forecasts, changes in the law; and it re- 
quires a proper record to be made in the District Court, 
with Watson itself in mind, before such new rules are 
crystallized. Watson had at least raised the. issue of ‘his 
addiction at a motion for judgment of acquittal. But, since 


26 Watson v. United States, supra, 141 U.S. App. D.C. at 347, 439 F.2d at. 
454. 

27 Jd, at 446, 439 F.2d at 453; See United States v. Harrison, 139 0.8. 
App. D.C. 266, 432 F.2d 13828 (1970.) : 
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there was no record of Watson’s addiction at the-time: of: 
the offense, this. Court declined to consider-the issue, nor 
would this. Court permit Watson ‘to reopen’ his case to 
develop those facts. 

Watson stresses, first!and foremost, the..need: for an 
adequate record. The crucial. moment;,. so far as addiction 
is concerned, is not the present or even the time of sentenc- 
ing; it is the time of the offense. Appellant now seeks to 
make a factual showing for the first time more than four 
years after the date of his offense.* Any determination 
now regarding addiction would not be ‘‘fact-finding suffi- 
ciently close in point of time to the events in question as to 
assure its integrity.’’ ” 

Appellant can find no comfort whatsoever in Watson.” 


C. A voluntary plea of guilty may not be 
withdrawn because of a subsequent change 
in the law. 


We maintain, as we have said, that there has been no 
change in the law applicable to appellant which would even 
suggest that his UNA plea should be withdrawn. But aside 
from this contention, even if Watson somehow foreshad- 
owed a change in the law relative to the prosecution of 
addicts under the federal narcotics statutes, the trial court 
properly denied appellant’s motion since Watson was de- 
cided long after his guilty plea. 

In a trilogy of recent cases, the Supreme Court has 


28 The information to which appellant pleaded lists May 4, 1967, as the date 
of the crime. 


29 Watson v. United States, supra, 141 U.S. App. D.C. at 347, 439 F.2d 
at 454. : 

30 Appellant frankly admits (Appellant’s brief at 10) that his case is an 
‘“inappropriate vehicle’’ for determining those issues alluded to but left un- 
settled by Watson. Nevertheless, he would have this Court apply to him 
whatever rule: this Court may possibly enunciate in the pending Moore case. 
Of course, at this time it would be sheer speculation even to attempt to 
foretell what this Court may or may not decide in Moore. It is completely 
inappropriate and obviously ‘premature to argue the retroactivity vel non of 
Moore, a. case which is a long way from being decided. This astonishing request 
of. appellant, together with his \twelve-page discussion of Moore’s retro- 
activity, should be completely ignored by this Court. 
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emphatically rejected contentions that a later change in 
the law mandates withdrawal of a guilty plea which was 
motivated by the very circumstance in the old law which 
was later changed. In Brady v. United States™ the de- 
fendant had pleaded guilty to kidnapping under 18 U.S.C. 
$1201 (a). He contended, in a motion under 28 U.S.C. 
§ 2255, that his sole reason for pleading as he did was to 
avoid the death penalty, which only the jury could impose. 
In Parker v. North Carolina™ the defendant had pleaded 
guilty to first-degree burglary and received a mandatory 
life sentence. Had he pleaded not guilty and been convicted 
after a jury trial, he could have received the death penalty. 
Some time after those pleas, the Court held in United States 
v. Jackson * that the penalty provision of the federal kid- 
napping statute placed an impermissible burden on a de- 
fendant’s Sixth Amendment right to a jury trial and his 
Fifth Amendment right to plead not guilty.“ Defendants 
in McMann v. Richardson*® had also contended that their 
guilty pleas were involuntary because of a subsequent 
change in the law. In a habeas corpus petition they con- 
tended that, had Jackson v. Denno * been applicable, the 
voluntariness of their confessions would have been scruti- 
nized by the court prior to submission to the jury, and, 
conceivably, they might not have pleaded guilty had the 
court ruled their confessions involuntary and inadmissible. 
The Supreme Court rejected these arguments in all three 
eases and denied withdrawal of their prior guilty pleas.” 
As the Court stated in Brady: 


[A] voluntary plea of guilty intelligently made in the light 


31 397 U.S, 742 (1970). 
32 397 U.S. 790 (1970). 


38 390 U.S. 570, 581-585 (1968). 


34 The Court in Parker, supra, simply assumed that the death penalty 
section of the North Carolina burglary statute was equally as unconstitutional 
as the penalty section of the federal kidnapping statute. 397 U.S. at 794-795. 


35 397 U.S. 759 (1970). 
36 378 U.S. 368 (1964). 


37 Brady v. United States, supra, 397 U.S. at 757; Parker v. North Carolina, 
supra, 397 U.8. at 795; McMann v. Richardson, supra, 397 U.S. at 771-774. 
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of the then applicable law does not become vulnerable because 
later judicial decisions indicate that the plea rested on a faulty 
premise.** 


Although conceding that Brady would not have pleaded 
guilty ‘‘but for’’ his fear of the death penalty, the Court 
emphasized that that fact did ‘‘not necessarily prove that 
the plea was coerced and invalid as an involuntary act.” * 

Justice White, writing for the Court, framed the issue 
succinctly in McMann: 


What is at stake in this phase of the case is not the integrity 
of the state convictions obtained on guilty pleas, but whether, 
years later, defendants must be permitted to withdraw their 
pleas, which were perfectly valid when made, and be given 
another choice between admitting their guilt and putting the 
State to its proof.*° 


The Court indicated that a plea of guilty involves a calcu- 
lated judgment. A defendant may plead guilty for several 
reasons. He may wish to avoid the agony and expense of 
a trial; “* he simply may wish to accept punishment for a 
recognized violation of the law;‘? he may recognize the 
strength of the government’s case; ‘* he may hope to secure 
leniency through pleading; “‘ he may wish to avoid a greater 
penalty by pleading to a lesser offense.“ Whatever factors 
motivated the plea, the essential question remains: ‘“Was 
the plea a voluntary and intelligent act of the defendant?” “ 
The Court in Brady emphasized: 


The fact that Brady did not anticipate United States v. 
Jackson, supra, does not impugn the truth or reliability of 


38 Brady v. United States, supra, 397 U.S. at 757. 

39 Td. at 750. 

4° McMann v. Richardson, supra, 397 U.S. at 773. 

“1 See Brady v. United States, supra, 397 U.S. at 750. 
42 Td. 

43 Id. at 756. 

44 McMann v. Richardson, supra, 397 U.S. at 767-768. 
45 North Carolina v. Alford, supra note 12. 

46 McMann v. Richardson, supra, 397 U.S. at 772. 
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his plea. We find no requirement in the Constitution that a 
defendant must be permitted to disown his solemn admissions 
in open court that he committed the act with which he is 
charged simply because it later develops that the State would 
have had a weaker case than the defendant had thought or 
that the maximum penalty then assumed applicable has been 
held inapplicable in subsequent judicial decisions.‘7 


And even though the rule in Jackson v. Denno, supra, had 
been applied retroactively to defendants who had previ- 
ously been tried and against whom confessions had been 
used, the Court in McMann rejected the claim that a de- 
fendant’s plea should be withdrawn so that he might test 
the voluntariness of his confession through the procedures 
established by Jackson v. Denno. The Court stated quite 
simply: 
The defendant who pleads guilty is in a different posture. 
He is convicted on his counseled admission in open court 
that he committed the crime charged against him.‘* 


Appellant here is in a position very similar to that of 
the defendants in Brady, Parker and McMann. Appellant, 
faced with a strong government case and with the possi- 
bility of a severe ten- to forty-year sentence, chose to plead 
guilty to a UNA violation and thereby limit the available 
range of penalties from which the court might make a 
selection. He now claims, as did the petitioners in Brady, 
Parker and McMann, that a change in the law has rendered 
his plea less than voluntary, since, had the law been as it 
now is, he would not have pleaded guilty.” This Court 
should reject appellant’s arguments as emphatically as 
did the Supreme Court in its three cases. The fact that 
this Court hinted at a possible defense to be raised in the 


« Brady v. United States, supra, 397 U.S. at 757. 
48 McMann v. Richardson, supra, 397 U.8. at 773. 


49 Even after Watson it is not unlikely that an addict indicted under the 
federal narcotics laws may wish to plead to a charge under the UNA, knowing 
that should he fail to convince the court or jury of the defenses alluded to in 
Watson—assuming that there are such defenses, which we dispute (see our 
brief in United States v. Moore, supra)—he would face significant mandatory 
penalties under the federal statutes. 
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future, based on a sufficient showing of addiction, should 
in no way render appellant’s guilty plea nugatory. His 
plea was a voluntary confession of guilt. It waived all 
rights and defenses, known or unknown, present or future.” 
We cannot agree that appellant’s plea to a lesser offense 
was not a voluntary, intelligent act solely because appellant 
was not able to anticipate what this Court might suggest 
at some time in the future. 

United States v. Broadus®™ is not to the contrary. 
Broadus involved a plea of guilty to a violation of 26 U.S.C. 
§ 4744 (a), obtaining marijuana without having paid the 
transfer tax. Several years after the plea the Supreme 
Court decided in Leary v. United States that a timely 
assertion of the privilege against self-incrimination pro- 
vides a complete defense to prosecution under § 4744 (a). 
A cursory examination of appellant’s case shows obvious 
and important differences from Broadus. First, appellant 
pleaded guilty to a violation of the UNA—a statute which 
was never discussed in Watson and which is materially 
different from the federal narcotics statutes in that it 
specifically prohibits possession. Second, if Watson did 
forecast a defense to prosecution under the federal nar- 
coties statutes, it anticipated a factual showing by the 
accused that he is addicted, that he is compelled to obtain 
drugs, and that he only obtains drugs for his own use and 
is not a trafficker. Such a showing is, of course, rebuttable 
by the Government. Leary required only the assertion of 
the privilege against self-incrimination. Watson, however, 
suggested the need for resolution of factual issues—not 
unlike the showing necessary when raising an affirmative 
defense. Thus there is a significant burden on an addict 
who wishes to exculpate himself from prosecution under 
the federal narcotics statutes. It cannot seriously be con- 
tended here that appellant ‘‘pleaded guilty to nothing.’’ * 


50 See, e.g. Edwards v. United States, 103 U.S. App. D.C. 152, 154, 256 
F.2d 707, 709, cert. denied, 358 U.S. 847 (1958). 


51 Supra note 13. 
52 395 U.S. 6 (1969). 
53 United States v. Broadus, supra note 13, slip op. at 3. 
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What appellant did do was to make a judgment—as rea- 
sonable then as it would be today—to plead under the UNA 
and thereby waive any defense he could have made to a 
prosecution under the federal narcotics statutes or to 
contest in any way his guilt.“ Appellant’s plea must not 
be disturbed.* 


54The other cases relied on by appellant (Appellant’s Brief at 24-25) 
similarly involve situations where a plea was entered prior to a Supreme 
Court decision which held that a timely assertion of the Fifth Amendment 
privilege against self-incrimination barred prosecution. United States v. 
Michael, 426 F.2d 1067 (7th Cir. 1970); Brooks v. United States, 424 F.2d 
425 (5th Cir. 1970); Meadows v. United States, 420 F.2d 795 (9th Cir. 1969), 
cert. denied, 402 U.S, 948 (1971); and United States v. Miller, 406 F.2d 1100 
(4th Cir. 1969), all involved pleas to 26 U.S.C. § 5851, which was held to 
violate the privilege against self-incrimination in Haynes v. United States, 
390 U.S. 85 (1968). United States v. Liguori, 430 F.2d 842 (2d Cir. 1970), 
cert, denied, 402 U.S. 948 (1971), involved, as did Broadus, a plea to 26 
U.S.C. § 4744 (a). 

55 Appellant makes no argument that he should have been sentenced under 
Title II of the Narcotic Addict Rehabilitation Act (NARA), 18 U.S.C. §§ 4251- 
4255. However, we note that in his ‘‘Statement of the Case’’ appellant con- 
eludes that under the actual holding of Watson he would be eligible for such 
sentencing. Appellant errs in this belief. (He also errs in his assertion, at 
page 6 of his brief, that a letter from the trial court’s law clerk concerning 
sentencing is part of the record in this case.) Watson specifically limited itself 
to holding that a narcotics addict with two previous felony convictions is still 
eligible for sentencing under Title II of NARA, 18 U.S.C. § 4251 (f)(4), if 
the two previous convictions were for mere possession of heroin. Watson v. 
United States, supra, 141 U.S. App. D.C. at 350, 439 F.2d at 457. The 
records of the District Court in Criminal Case No. 1020-57 show that appellant 
pleaded guilty to two counts of forgery and uttering, in violation of 18 U.S.C. 
§ 495, on October 30, 1957. On November 22, 1957, he was sentenced two to 
seven years on each count, to run concurrently. Consequently, appellant, whose 
prior convictions were not solely for narcotics offenses, is not covered by the 
holding in Watson. 
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CONCLUSION 


Wuererore, appellee respectfully submits that the order 
of the District Court denying appellant’s motion to with- 
draw his plea of guilty should be affirmed. 


Tuomas A. Fuannery, 
United States Attorney. 


Joun A. Terry, 
Joun F. Rupy, I, 
Davi C. Wott, 
Davy G. Larter, 
Assistant United States Attorneys. 
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UNITED STATES OF AMERICA, 
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REPLY BRIEF FOR APPELLANT 


The Government contends that even if this 
Court in United States v. Moore (No. 71-1252) should de- 
cide that addicts may not be punished for possessing 
narcotics for their own use, such a decision would not 
aid sober ate here because Moore involves federal legis- 
lation, ener ae rS case arises under the District 


of Columbia Code. #$This distinction of Moore rests 


*/ 210U.S8.C. § 174; 26 U.S.C. § 4704(a). 


**/ Uniform Narcotics Act, 33 D.C. Code § 402(a). 


af 


primarily upon a piay on words. 
The Government argues that the Uniform Narcotics 
Act (UNA) "specifically prohibits the possession of nar- 
cotics" (Appellee's Br. 7) and that the federal legisla- 
tion only prohibits purchasing, selling, receiving, 
concealing, or transporting drugs. But of course the 
federal legislation provides that possession of narcotics 
4s either "prima facie evidence" of these acts or "suf- 
ficient evidence to authorize conviction." ‘Thus, as 
this Court observed in United States v. Watson, __U.S. 
App. D.C. __, 439 F.2d 442, 452 (1970): | 
"[p]roof by the prosecution of possession 
alone makes possible the conviction of a 
defendant for any one or more of a variety 


of prohibited acts... . Indeed, it is 
the common practice for indictments to 


charge conjunctively all of the sub- 
stantively forbidden acts, and for the 
evidence at trial to show merely posses- 


sion. | 


In expressly providing that proof of possession is suffi- 


cient for conviction under federal legislation, Congress 
faced the issue of the criminality involved in drug pos- 
session as directly as it did in adopting the UNA for the 
District of Bae 


*/ If there is a statutory construction issue to be re- 

solved in Moore, it is whether Congress intended 
legislation barring possession to apply to addicts who 
possess narcotics for their own use. On this question 
there is no greater indication that Congress so intended 
to apply the District of Columbia legislation than there 
4s to infer that it so intended to apply the federat 
legislation. 


=== 


The Government's second distinction between 
the two statutory schemes is that under the UNA there 
exists no mandatory minimum sentence. This distinction 
might have some meaning if the issues to be resolved in 
Moore concerned the "cruel and unusual punishment" in- 
volved in the duration of the sentence of a narcotics 
addict. However, Moore involves no such issue; it focuses 
solely upon the issue whether an addict can be convicted 
for possessing narcotics. Cf. United States v. Watson, 
supra at 453. 

Moreover, this Court's Watson decision, which 
in effect invalidated the ten year minimum sentence for 
prior offenders and made treatment under the Narcotics 
Addicts Rehabilitation Act (NARA) available to addicts 
with two prior felony convictions, vitiates any dis- 
tinction between the federal and D.C. ce ag based 


upon the mandatory minimum sentencing rules. 


Ir 
The Government argues both that this Court in 
Watson decided that any future rules which it might 


*/ The Government also relies upon a Superior Court de- 

cision, United States v. Williams, Crim. No. 28001-70 
(decided March 4, 1971), which held that an addiction 
defense was not available under the UNA. But the Court 
in Williams merely relied on the other two arguments dis- 
cussed above. 


Shee 

| 
announce concerning the addiction defense should not be 
applied retroactively and, rather inconsistently, that 
it is "inappropriate and obviously premature" for this 
Court to deal now with the retroactivity of Moore. Ap- 
pellee's Br. p. 10 n. The Court's decision in Watson 
had nothing to do with its view of the retroactivity of 
any rule which it might subsequently announce. Rather, 
as the Court made explicit, it deemed remand in Watson 
an inappropriate device for adjudicating in the first 
instance important nee of statutory construction and 
constitutional law. If anything, Watson implies that 
the new rule would be applied retroactively. For Judge 
Wright joined the Watson opinion because Meld of appel- 
lant's contentions save that regarding the insanity de- 
fense will be available to him on collateral attack." 
439 F.2d at 458. Had the majority in Watson concluded 
that an addiction defense could not be applied retro- 


actively, it could have been expected to disavow Judge 


Wright's concurrence. 


The Government's suggestion that the Court must 


first settle the basic issue in Moore before entertaining 
| 


briefs or oral argument with respect to the retroactivity 


*/ "This is, in short, not the kind of a record upon 
which either the trial or appellate court can confi- 

dently adjudicate a serious issue of statutory construc- 

tion with constitutional implications." 439 F.2d at 453. 
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question is flatly at odds with recent Supreme Court 
decisions where the Court has simultaneously resolved 
the underlying issue in one decision and the retroactiv- 


ity issue in another. Compare Miranda v. Arizona, 384 


U.S. 436 (1966) with Johnson v. New Jersey, 384 U.S. 719 
(1966) and United States v. Wade, 388 U.S. 218 (1967), 
with Stovall v. Denno, 388 U.S. 293 (1967). 


Itt 

The Government's argument that the appellant 
waived any defense he might have developed under a favor- 
able decision in Moore rests on Brady v. United States, 
397 U.S. 742 (1970), McMann v. Richardson, 397 U.S. 759 
(1970), and Parker v. North Carolina, 397 U.S. 790 (1970). 
These cases have already been discussed at length and 
thoroughly distinguished. See Appellant's Br. pp. 26-29. 
It is, however, pertinent to note that the language from 
those decisions quoted by the Government in its brief 
shows their inapplicability here: 


"Phe fact that Brady did not anticipate 
United States v. Jackson . . . does not 
impugn the truth or reliability of his 
plea. We find no requirement in the 
Constitution that a defendant must be 
lpermitted to disown his solemn admissions 
in open court that he committed the act 
‘with which he is charged simply because 
it later develops that the State would 
‘have had a weaker case than tne defendant 
ihad thought or that the maximum penalty th 
'then assumed applicable has been held in- 
lapplicable in subsequent judicial deci- 


a a 


sions." (Appellee's Br. pp. 12-13, 

quoting Brady v. United States, 397 

B.8. at 757) Depatee ea 
Appellant here is not disowning his admission that he com- 
mitted the acts with which he was charged. He is attack- 
ing the reliability of his plea 5 that he pleaded guilty 
to an act which was not a eee : 

These same observations apply with respect to 
the Government's attempt to avoid the force of United 


States v. Broadus, U.S. App. D.C. 


Seared 

— — 
(decided June 7, 1971). The relevant consideration here 
is that appellant, like Broadus and unlike the defendants 


in McMann, Brady and Parker, pleaded guilty to a crime 
which unknown to him was "subject to a complete defense." 
The Government's attempt to liken the addiction defense 
to "an affirmative defense" which the defendant waives 

if he does not raise at trial (Appellee's Br. 14), is 

not consistent with the position taken by the Government 
in Moore. See Brief for the United States in United 
States v. Moore, pp. 31-32, under heading "Watson did not 
create an affirmative defense." There the Government 


contended that the addiction defense must be raised by a 


*/ This Court's observation in the analogous circumstances 
of Watson -- "his challenge is not merely to greater, 
as opposed to lesser, degrees of criminal punishment, " 439 
F.2d at 453 -- further distinguishes Brady and Parker, 
since they involved only challenges to statutes prescribing 
procedures for determining the quantum of punishment. 
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pre-trial motion which attacks the jurisdiction of the 
Court. This position underscores the similarity of this 
case and Broadus and further distinguishes McMann and 
other cases involving defenses that must be raised at 
trial. In such cases a defendant's decision to plead 
guilty can be considered as evidence of his lack of faith 
in the defense. Here appellant could have raised the de- 
fense prior to his plea and then could have decided how 
to plea after the defense had been ruled upon. 

That the development of this defense would have 
required some factual showing by appellant is of no sig- 
nificance. In Lassiter v. Turner, 423 F.2d 897 (4th Cir.), 


cert. denied, 400 U.S. 852 (1970) (Appellant's Br. pp. 2h- 


25 n.) a factual showing was necessary to develop defen- 
dant's speedy-trial defense. But this factor did not pre- 
vent the Fourth Circuit from allowing the defendant to 
withdraw his plea after making this showing, since the 
speedy-trial issue constituted a complete defense to the 
charge. In attacking a prior guilty plea a factual showing 
also May be necessary to show a court's lack of jurisdiction 
or the failure of an indictment to charge an offense, yet 
defendants are allowed to make such showings, since the 
error involved in such cases undermines the whole basis 

of the prior guilty plea. United States v. Gallagher, o4. 
F. Supp. 640 (E.D. Pa. 1951); United States v. St. Clair, 
62 F. Supp. 795, 796 (W.D. Va. 1945). 


—Ole 


Iv , 
Because of the way in which the Government has 
attempted to confuse the final argument advanced by 


appellant, concerning the involuntariness of his plea un- 


der existing law without regard to any future decision in 


i 
| 
A decision of a panel of this Court had, prior 


Moore, a restatement is necessary: 


to appellant's plea, struck down the 10-year minimum 
sentencing rule under federal narcotics legislation and 
this decision was in effect later confirmed |by the Court 
en banc when NARA treatment was made available to Sete 
without regard to the 10-year minimum sentencing ee 
The appellant's plea to the UNA charge, in return for 


the dismissal of an indictment under the federal narcotics 
legislation, was therefore involuntary because it was 


*/ There appears to be no doubt that the Court's en banc 
decision in Watson will be applied retroactively to 
prior guilty pleas. Yarber v. United States, No. 71-1127, 

squarely raises this issue, and on July 29,,1971, the 
Government in a motion to remand that appeal conceded error 
and admitted that the Watson sentencing rule should be 
applied with full retroactivity to prior guilty pleas. 


The Government's argument here that Watson invalidated 
the two felony restriction in the NARA only for defen- 
dants with two prior narcotics felonies is without merit. 
The focus of the Watson court was upon the addict-defen- 
dant and the need to provide him with treatment instead 
of incarceration for 10 years. It would be as irrational 
(and therefore as violative of equal protection) to sen- 
tence appellant here to a 10-year minimum because of one 
prior forgery and one prior narcotics conviction as it 
would be to so sentence another addict with two prior nar- 
cotics convictions. 
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motivated by his belief that he faced a mandatory minimur 
10-year sentence if he stood trial on the federal nar- 
cotics charge. 

This argument in no way depends upon Moore. The 
appellant, however, does not want to withdraw his guilty 
plea, even though he is entitled to do so, unless a de- 
cision recognizing the addiction defense is rendered by 
this Court in Moore. For it is only in those circumstances 
that appellant would in fact not be guilty of the crime 
for which he has been charged and would therefore desire 
an opportunity to replead. 

This clarification exposes the fallacy in the 
Government's reliance upon the decision in North Carolina 
v. Alford, 400 U.S. 25 (1970), and the familiar principle 
reaffirmed therein that the mere fact that a guilty plea 
is engendered by the desire to avoid a harsher sentence on 
another charge does not render the plea involuntary. (Ap- 
pellee's Br. 5). Appellant is not contending that his 
plea to the UNA charge was involuntary because designed 
to avoid the greater punishment inherent in the federal 
legislation. Appellant's plea was motivated by a mistake 


with respect to minimum sentencing under federal narcotics 


legislation which he erroneously believed he was avoiding 
* 


by pleading guilty to the UNA charge. 


*/ The Government also relies upon the principle that a 
motion to withdraw a guilty plea under Rule 32 is ad- 

dressed to the “sound discretion" of the District Court 

(cont'd) 


Vv 

Since filing the opening brief in this appeal, 
appellant's counsel had the opportunity to attend the oral 
argument en banc in Moore. That argument brought into 
focus an aspect of this case which may be of interest to 
the Court with respect to the application of Moore. 

It was suggested by Moore's counsel in oral argu- 
ment that a Moore-type defense would not necessarily be 
available to anyone who could prove addiction, but rather 
might be limited to "old" addicts who were g0 hopelessly 
addicted that they had no possibiiity of choice with re- 
spect to possession of narcotics. Such a limitation of the 
Moore defense would not bar its invocation by appellant 
here. For upon remand he would show that he is an old 
addict utterly lacking in the ability to escape from his 
addiction, at least under the treatment facilities that 
have been available to him during the course of his adult 


life. 


To support this showing appellant would introduce 


records from St. Elizabeth's Hospital and from the Federal 


(cont'd) | 

and that such discretion should not be upset absent a shew- 
ing of abuse by the lower court. The short answer to this 
argument is that the court below did not exercise such dis- 
cretion, but instead denied appellant's motion to withdraw 
his guilty plea in order to allow this Court to resolve 

the troublesome issues in this case flowing out of the 
Watson decision. See Transcript of October 16, 1970, p- 5; 
and quotes therefrom in Appellant's Br. pp. 8-9. 
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Narcotics Treatment Center at Lexington, Kentucky, which 
indicate that appellant has been an addict since at least 
1953 when he was first committed to Lexington and certified 


to be addicted to heroin. Subsequent hospital admissions -- 
Lexington, 1956, St. Elizabeth's, 1963, 1964, 1967 -- 


showed the same addiction and same generally unimproved 
condition on discharge. 

Accordingly, no matter what breadth the Court 
in Moore might give to the addiction defense, it should be 
applied retroactively to appellant. 


CONCLUSION 
If this Court recognizes an addiction defense 
to the charge of possession of narcotics, appellant's 


guilty plea should be set aside. 
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